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Introductory Remarks
In his monumental study of 1993, Hudec made a very persuasive claim to the effect that the WTO dispute settlement system did not transition to compulsory third party adjudication overnight. The GATT started as a 'relational contract' among few, like-minded players. Years of pragmatic judgments that followed, developed a trade ethos of respecting the agreed deeds, while deviations would be tolerated in the short run.
The typical GATT Panelist would be a trade delegate usually present in Geneva when disputes arose. The advent of the WTO has not changed this picture. Both Panelists, as well as members of the Appellate Body (AB) are typically current or former national delegates. It is of course difficult to 'measure' the impact that similar profiles might have on the shaping of outcomes. It is quite telling though, that whereas the WTO has been hailed as a departure from GATT's pragmatism and the beginning of a new era-namely 'legalization'-it is the people who largely contributed to the shaping of the GATT-era that are called to shape the new, changed image.
In Section 2, we discuss the identity and function of WTO 'judges', and their selection process. In Section 3, we focus on the identity and role of clerks aiding them. It is in this Section where we present our thoughts regarding the incentive structure of WTO judges to dedicate time and effort in resolving disputes submitted before them. Section 4 recaps the main observations. In practice, all Panels established in the WTO-era so far have been composed of three Panelists, though a panel of five is an option.
The parties can reject the nomination of Panelists only for 'compelling reasons'. Practicewhich we visit infra-suggests that requests to the DG to 'complete' the Panel happen very frequently. This should mean that either 'compelling reasons' arise too often (and then maybe the legislator had underestimated the frequency of occurrence), or that this term has been interpreted in a rather relaxed manner.
It is very difficult to indulge any further in this area, which belongs to the sphere of private information: proposals for Panelists take place behind closed doors. One thing is for sure. The DG customarily meets not only with the two Chairmen (Dispute Settlement Body, General Council), but also with the members of the WTO Legal Service, and/or Services or Rules Division (if the case concerns trade in services, or contingent protection) when establishing the Panel. The DG has to consult but does not need to agree with anyone when 'composing' the Panel. The DSU does not include any 'checks and balances' regarding the manner in which the DG will perform his/her choice. As a result, we can only go by 'revealed preferences' and observe the people that have eventually got the nod.
Who Gets the Nod?
We provide our Panelists' classification in order to facilitate the discussion and provide some hopefully useful conclusions. We make a general division across Panelists depending on whether the Panelists' main employer is governmental or non-governmental. We further § This happens routinely though before the AB. In the GATT years, nationals did serve on occasion on Panels. Bob Hudec for example, a US citizen, served as Panelist in US-Customs User Fee; Andy Lowenfeld (US), and Pierre Pescatore (Luxembourg) served as Panelists in US-Section 337, a dispute between the EU and the US. Prior to their first Panel appointment, 66-76% of all Panelists had previously been in contact with WTO in some capacity and/or were current residents in Geneva. This includes Panelists that took part in GATT and its negotiations. We can only provide a range for this statistic, since it is unfortunately more unreliable than employment at the time of appointment. ** What about the education of Panelists? We should state at the outset that the disclosure of personal data is highly asymmetric across Panelists, and correcting through web search is not a perfect substitute for official disclosures. We thus were unable to find out the educational background for 33% of all Panelists.
With this caveat, we note that 40% of all Panels have had Panelists with a legal background, albeit with various levels of legal education/law degree. 16% of all Panelists have an 
Remuneration
The DSU does not say much about remuneration of Panelists, other than (8.11):
Panelists' expenses, including travel and subsistence allowance, shall be met from the WTO budget in accordance with criteria to be adopted by the General Council, based on recommendations of the Committee on Budget, Finance and Administration.
In practice, following an unofficial 'memorandum' dating from 1992, the following applies:
(a) governmental Panelists do not get reimbursed for Panel work. They will get reimbursed for travelling, if they are not Geneva-based;
(b) non-governmental Panelists will get reimbursed 600CHF/day of work. They will also receive a 437CHF/day per diem to cover expenses incurred when participating in Panel hearings in Geneva. Finally, they can request money for work done in preparation of meetings. In the overwhelming majority of cases, anecdotal evidence suggests that they do not request honoraria for more than 10 days per dispute, paid at 600CHF/day. Art. 17.1 DSU states that three rotating members of the AB (a division) will hear a case. The formula for selection of a division is not reflected in the DSU or in the AB WP (Working Procedures), and is unknown to the wider public (Rule 6 WP). † † † A presiding member for each division will be selected (Rule 7 WP). Although a division hears and decides a particular case (Rule 3 WP), a practice of collegiality has developed. In an effort to promote consistency and coherence in decision-making, Rule 4 WP reflects the so-called collegiality-requirement:
according to its § 3, the members of a division will exchange views with members of the AB who do not participate in their division on the resolution of the dispute before them. The final decision of course will be taken by the members of the division alone. Elsig and Pollack (2014) discuss all this in detail.
*** WTO Doc. WT/DSB/1 of June 19, 1995. † † † Anecdotally, it seems that on its appointment, each member of the AB receives a number. A combination of three numbers, rotating according to a secret formula, will hear appeals as they are coming to the AB. For example, numbers 1, 2 and 5 will hear appeal against DS 1, numbers 2, 6 and 9 will hear appeals against DS2 and so on. What is unknown is the formula for rotating the divisions. The lack of transparency that we observed with respect to the remuneration of Panelists is evident here as well. WT/DSB/1, the Decision Establishing the AB cited supra, reads in §12:
The amount of a retainer/fee package would have to be large enough to offset a member's opportunity cost of work foregone because of potential conflicts of interest, or incompatibility with sporadic trips to Geneva. … the compensation should be high enough to provide an incentive for a member not to take on work which might create a conflict of interest.
Accordingly, it would appear that the retainer should be set at a minimum of SF 7,000 per month, plus a fully-adequate daily fee, travel expenses and a per diem. The actual amounts should be set on the basis of further research on current rates for equivalent services under similar conditions.
The wording might suggest that members of the AB will be paid asymmetrically, since the opportunity cost cannot be the same say for a practicing attorney in a leading law firm, and a mid-level bureaucrat. In practice though, they are paid the same amount for work done.
Work done however, can be asymmetric for two reasons:
(a) the formula for appointment in a Division is unknown. Empirically however, we know that some AB members have been appointed more often than others, as our Table 1 shows;
(b) besides the 7,000 Swiss francs per month (which have been adjusted since 1995), AB members can request compensation for work done at home on any given case. The compensation is fixed at around 780CHF/day of work. The amount of compensation requested depends on various factors ranging from the complexity of the case to the personal ethics of individuals involved.
It seems that they are paid on yearly basis more than the stated supra statutory sum, but it is highly unclear (because of lack of transparency) who gets paid what. ‡ ‡ ‡
Function
The AB decides in last resort. It hears appeals against Panel reports (Art. 17.1 DSU), can uphold, modify or reject appealed Panel findings (Art. 17.13 DSU) and in doing that must be limited to issues of law (Art. 17.6 DSU). Panels are the trier of facts; the AB cannot revisit facts in order to re-establish de novo the factual record.
Since its review is based on issues of law-almost by construction-its function is to provide interpretations of the provisions that could-in principle-apply across cases. There is nothing binding stare decisis in the WTO legal system. De facto nevertheless, the system comes close to that. In US-Stainless Steel (Mexico), the AB re-visited all prior case law and held that it expected Panels to follow prior AB findings dealing with the same issue ( §158):
It is well settled that Appellate Body reports are not binding, except with respect to resolving the particular dispute between the parties. This, however, does not mean that subsequent panels are free to disregard the legal interpretations and the ratio decidendi contained in ‡ ‡ ‡ WTO Doc. WT/DFA/W/115 mentions in p. 88 that AB expenditure for that year was 624,000 Swiss francs. This sum exceeds the statutory amount by at least 40,000 Swiss francs. Take into account that this was the budget for 2005. The budgetary prediction for 2015 is 2,000,000 Swiss francs that have been committed to the AB.
previous Appellate Body reports that have been adopted by the DSB. In Japan-Alcoholic Beverages II, the Appellate Body found that:
[a]dopted panel reports are an important part of the GATT acquis. They are often considered by subsequent panels. They create legitimate expectations among WTO Members, and, therefore, should be taken into account where they are relevant to any dispute. (italics in the original)
In US-Shrimp (Article 21.5-Malaysia), the AB clarified that this reasoning applies to adopted AB reports as well. Practice suggests that-depending on the subject-matter and administrative capacitydifferent divisions will assist Panels. Typically, a Legal Officer and a Secretary assist Panels.
The Legal Officer will be a member of the WTO Legal Affairs Division unless the dispute concerns a contingent protection instrument. In this case, the Legal Affairs Officer will be a member of the WTO Rules Division. A similar arrangement is in place whenever litigation focuses on trade in services. In such a case, a member of the WTO GATS Division will act as Legal Officer.
Secretaries are chosen from the ratione materiae competent Division, e.g. a member of the WTO Agriculture Division will act as Secretary in cases involving interpretation of the WTO Agreement on Agriculture.
AB-Stage
The AB as well, has its own Legal Service. The conditions for recruitment are identical to those for the WTO Secretariat.
Black Cat, White Cat
A famous Chinese proverb goes like this:
Black cat, white cat, all that matters is that it gets the mice.
'Getting the mice' is a whole new ball game in WTO dispute settlement system. Detailed rules regarding adjudication have been introduced, the legal framework has expanded exponentially as a result of the successful conclusion of the Uruguay round, and yet the identity of Panelists remains the same.
This is counter-intuitive to say the least. The amount of case law produced by the WTO is quite substantial and keeping up with it is a full-time job. Since-as argued above-knowledge of case law is quintessential-as Panels are expected to follow it-one would expect that
Panelists would be well versed in the intricacies of case law ranging from rules of origin to public health measures to intellectual property rights. How many members of national delegations can honestly claim expertise in the field as described above?
We do not know the criteria of the Secretariat for selecting Panelists. Nordström (2005) hints that the influence of law clerks in drafting reports should not be under-estimated, although recognizes the limits of the factual record he has established.
As stated above, it is the WTO Secretariat that has the incentive, the legal right indeed to propose Panelists. It is quite immaterial whether proposed Panelists are members of the roster or not, the right of the Secretariat is not circumscribed by similar concerns. Indeed, the Secretariat can disregard the expressed will of WTO Members by proposing non-roster
Panelists. It is true that Panelists will not be appointed unless the parties agree to the
proposals. Yet recall that in the lack of agreement it is the Secretariat again (this time the DG) that chooses who the Panelists in a given dispute will be and this time, agreement by the parties is not required for an appointment to be made.
WTO Panelists are either unpaid for the service they provide or paid a modest-compared to market prices in the private sector-honorarium (600CHF/day). The majority of Panelists are government officials, who do the work for free. The WTO has not put in place any pecuniary incentive for Panelists that much is for sure.
Think in terms of the opportunity cost as well. Government officials give up on their government work in order to resolve disputes. It is of course easier for large delegations to 'take one for the team' and distribute the work of the missing delegate between them. It is more difficult for smaller delegations. Horn et al. (2011) provide the numbers showing that delegates from EU, US (the large delegations) become Panelists about 10% of the time.
Delegates from smaller delegations should thus have even less of an incentive to work as Panelists. And yet, they represent the 'bulk' of Panelists. Why not refuse then? Probably, they do not refuse because the appointment as Panelist is good for their career development. The best of both worlds for them is to accept nominations while 'outsourcing' the work associated with the nomination.
Consistency-assuming one is not consistently incorrect-is an incentive compatible structure for any adjudicating forum, since this is the best proxy for 'independence' and 'impartiality'. For consistency to be thus served, expertise is necessary input. Expertise nevertheless, should not be taken for granted and it is more likely that it resides with members of the WTO Secretariat than with 'amateur' judges.
In 'The Go-Between', L.P. Hartley's 1953 classic novel, the past is likened to a foreign country; 'they do things differently there'. When it comes to adjudication, the past is close to the Holy Grail. There are of course good arguments in favour of constant rotation of judges such as abating institutional bias. But there are equally good arguments in favour of consistency, although consistency is not a value per se. The key to the past is in the hands of the WTO Secretariat and not in the hands of one-or two time Panelists, as the majority of them are. § § § The quest to be consistent will be highly aided by those who are not prepared to question the past, and this is an area where government officials have comparative advantage over doubting academics.
Taking all this on board would suggest that the interests of amateur judges are best served when:
(a) They can pride themselves that they have served as Panelists;
(b) Panel time has not been too much of a distraction from their day to day occupation; (c) They have 'outsourced' the work associated with the preparation of the 'issues paper' that serves as basis for Panel deliberations, the drafting of award, the consistency of the award with prior rulings on the same issue to those with the expertise to do a good job, e.g. the members of the WTO Secretariat.
The situation is probably a bit different with respect to members of the AB. Much of our discussion supra nevertheless, finds application there as well. All this to suggest that, while the Secretariat has no authority to interpret the various provisions in the WTO Agreement and should serve rather than lead the Panel, there are good arguments to suggest that the line between 'serve' and 'lead' is more a line in the sand rather than set in stone. § § § Horn et al. (2011) .
